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RIGHT OF MAKER OF NOTE HELD BY 
SAVINGS DEPARTMENT OF TRUST 
COMPANY TO SET OFF DEPOSIT IN 
COMMERCIAL DEPARTMENT. 


Massachusetts statutes under which a 
trust company maintained its savings de- 
partment provided that all such deposits 
shall be special deposits, and shall be 
placed in such savings department, and 
all loans or investments thereof shall be 
made in accordance with the law govern- 
ing the investment of deposits in savings 
banks. Another statute provided that 
‘*such deposits and the investments thereof 
shall be appropriated solely to the security 
and payment of such deposits, and shall 
not be mingled with the investments of 
the capital stock or other money or prop- 
erty belonging to or controlled by such 
corporation, or be liable. for the debts or 
obligations thereof until ofter the deposits 
in said savings depariment have been paid 
in full.”’ 

In the ease of Cosmopolitan Trust Co. 
v. Rosenbush, 131 N. E. 858, decided by 
the Supreme Judicial Court of Massachus- 
ette, it appeared that a note to the Trust 
Company for money loaned from its gen- 
eral funds was placed with the investments 
of its savings department, and a corres- 
ponding amount transferred from the funds 
of that department to the general funds. 
The Court held that the maker of the note 
could not set off a deposit in the com- 
mercial department, although the note 
was not a legal investment for the savings 
department; the note not being due when 
transferred to that department, and the 
maker then having no claim or demand 
against the commercial department which 
was incidental to the note or to any in- 
dependent contract for the breach of which 
lie had a eause of action. The Trust 
Company held such note subject to the 





same obligations as other securities of its 
savings department, but all equities and 
defenses which attached to the note in the 
commercial department followed it to the 
savings department. It was also held that 
the maker of the note was not entitled to 
notice of its transfer to the savings depart- 
ment. 

The same rule above enunciated was 
applied by the same court in Kelly vy. 
Allen, 131 N. E. 855, decided on the same 
day as the Cosmopolitan Trust Company 
case. 

The only other case on the subject seems 
to be Lippitt v. Thames Loan & Trust 


+ Company, 88 Conn. 185, 90 Atl. 369, which 


holds that, since a charter authorizing a 
loan and trust company to conduct a sav- 
ings department did not separate or 
distinguish that department as an inde- 
pendent institution, a borrower from the 
commercial department might . set off 
against his indebtedness to that department, 
the amount of his deposit in the savings 
department. The following is quoted 
from the opinion of the last cited case:. 


‘“We can see no adequate reason for 
creating out of this situation an exception 
to the ordinary rule permitting the set-off, 
unless it be held that the savings depart- 
ment and the commercial department were 
in fact separate and independent institu- 
tions. In some respects the relation be- 
tween these depositors is not unlike that 
of depositors in separate institutions. The 
law required the funds from the savings 
department to be kept separate, and in- 
vested in investments required by law for 
savings-bank deposits, and required the 
company to pay the same tax as paid by 
savings banks, but it did not require it to 
maintain the same statutory reserve as 
they were required to. In other features 

, fundamental differences appeared. The 
trustees, and not the depositors, control 
and manage the savings department fund. 
We have seen that under the charter the 
savings depositors may, if the assets set 
apart in the savings department are not 
sufficient to pay their deposits, share, as 
to the balanee, with the commercial de- 
positors. If these departments constituted 
separate institutions, the savings depositors 
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would be confined to the assets of their 
own department. We do not think the 
charter creates, or the law providing for 
the setting apart of savings funds and 
investing them in savings-bank investments 
intended to make of these departments, 
independent institutions. ’’ 





LIABILITY OF LABOR UNIONS TO BE 
SUED AS A BODY. 


The ease of United Mine Workers et al. 
v. Coronado Coal Company was decided 
by the Supreme Court of the United States 
on June 5th. 

The more important features of the 
decision are, first, that unincorporated 
associations like labor unions may be sued 
in the names which they have adopted. 
The second, is that the Federal Anti-Trust 
act applies to labor union organizations. 


At common law an unincorporated as- 
sociation of persons was not recognized as 
having any other character than a partner- 
ship, and it could only sue or be sued in 
the names of its members, and their liabil- 
ities had to be enforced against each mem- 
ber. The Court recited that the growth 
and necessity of these great labor organiza- 
tions have brought affirmed legal reeog- 
nition of their existence and usefulnes: 
and provisions for their protection, which 
their members have found necessary. They 
have been given. distinct and separate 
representation and right to appear to repre- 
sent union interests in statutory arbitra- 
tion before official labor boards. ‘‘More 
than this, equitable procedure adapting it- 
self to modern needs has grown to recognize 
the need of representation by one person 
of many, too numerous to sue or to be sued, 
and this has had its influence upon the law 
side of litigation, so that out of the very 
necessities of the existing conditions and 
the utter impossibility of doing justice 
otherwise, the suable character of such an 
organization as this has come to be recog- 
nized in some jurisdictions, and many 
suits for and against labor unions are re- 
ported in which no question has been 
raised as to the right to treat them in their 
closely united action and functions as ar- 
tificial persons capable of suing and being 
sued. It would be unfortunate if an or- 
ganization with as great power as this In- 
ternational Union has in the raising of 
large funds and in directing the conduct 
of four hundred thousand members in ear- 





rying on, in a wide territory industrial 
controversies and strikes, out of which so 
much unlawful injury to private rights is 
possible, could assemble its assets to be 
used therein free from liability for injur- 
ies by torts committed in course of such 
strikes. To remand persons injured to a 
suit against each of the 400,000 members 
to recover damages and to levy on his 
share of the strike fund, would be to leave 
them remediless.”’ 


The Court refers to the case of Taff 
Vale Co., v. Amalgamated Society of Rail- 
way Servants, 1901 A. C. 426, in which a 
union was sued for damages growing out 
of a strike, and in which the objection was 
raised that the union was not a corporation 
and could not be sued as an artificial per- 
son. An English statute provided for the 
registration of trades unions, authorized 
them to hold property through trustees, to 
have agents, and provided for a winding 
up and a rendering of accounts. Meeting 
the contention that the union could not be 
sued as an artificial person, Mr. Justice 
Farwell, in that case, said: 

“If the contention of the defendant 
Society were well founded, the legislature 
has authorized the creation of numerous 
bodies of men capable of owning great 
wealth and of action by agents with abso- 
lutely no responsibility for the wrongs 
that they may do to other persons by the 
use of that wealth and the employment of 
those agents.’’ 


Judgment was accordingly given against 
the union, and this judgment was affirmed 
by the House of Lords. The statute men- 
tioned did not create trade unions but 
simply recognized their existence and reg- 
ulated them in certain ways. It neither 
conferred on them general power to sue, 
nor imposed liability to be sued. 


The Court then mentions a number of 
Federal Statutes which recognize the ex- 
istence of labor unions, and then declares 
that in this state of Federal legislation 
such organizations, the Court thinks, are 
suable in Federal Courts for their actions, 
and that funds accumulated to be expended 
in conducting strikes are subject to execu- 
tion in suits for tort committed by each 
union in strikes. 


Relative to the question of interference 
with interstate commerce, the Court held 
that there was no evidence to sustain that 
contention. 
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NOTES OF IMPORTANT 
DECISIONS. 


EFFECT ON LIFE POLICY OF INSURED 
KILLED WHILE COMMITTING BURGLARY. 
—tThe case of Jordan v. Logia Suprema De La 
Alianza Hispano-Americana, 206 Pac. 162, de- 
cided by the Supreme Court of Arizona, holds 
that, within a provision of a policy of insur- 
ance that it can be annulled for habits hurtful 
to the health of the insured, the term “habit” 
means those having a harmful effect upon the 
health of the insured, and that even if burglary 
could be considered as a habit proof of a single 
act of burglary by the insured would not give 
it that effect. In the absence of any provision 
in the policy excepting the risk of death while 
engaged in violation of the law, the insurer is 
liable on the policy, although the insured was 
killed while committing a felony, if it does 
not apear that the policy was obtained in con- 
templation of the commission of the crime. It 
is further held that where the policy excepted 
the risk of death while committing a felony, 
there must still be some causative connection 
between the act which constituted the viola- 
tion of the law and the death of the insured, 
in order to bring the case within such excep- 
tion. Where the insured, while committing the 
crime of burglary, was killed by the accidental 
discharge of his own gun while attempting 
to escape from the householder who had seized 
him, the burglary was not the cause of the 
death, in a sense that would relieve the in- 
surer from liability under its policy. 


LIABILITY OF CARRIER FOR INJURY TO 
PASSENGER, DESERTED BY EMPLOYES 
WHO HAD CALLED ON HIM TO ASSIST IN 
EJECTING ANOTHER PASSENGER.—The 
plaintiff was a passenger on a trolley car of 
the defendant, and was called upon by the con- 
ductor to assist in ejecting an obstreperous 
negro. When they had gotten the negro to the 
rear platform the latter drew a knife and the 


conductor backed away into the car, leaving 
the plaintiff alone to deal with the negro, and 
plainiff was cut and injured by the negro while 
attempting to put him off the car. It was 
held that the plaintiff while so engaged was 
still entitled to the protection against violence 
that the carrier owes to all of its passengers, 
and that in the circumstances mentioned the 
carrier is liable for its employes deserting the 
passenger or failing to give him all the assist- 
ance reasonably in their power. Frazier v. 
Public Service Ry Co., N. J. L., 116 Atl. 769. 








FOURTEEN-STORY APARTMENT HOUSE 
IS NOT A PRIVATE DWELLING.—“That a 
14-story high apartment house or hotel is not 
a private dwelling goes without saying and a 
judge will take it upon the testimony of his 
own senses that such a tuilding violates a 
covenant providing that private dwellings only 
shall be built upon the given premises. 


“In Lapres v. Doughty, opinion by Vice- 
Chancellor Leaming, filed November 21, 1916, 
affirmed by the Court of Errors and Appeals 
for the reasons given by him (Sec. 88 N. J. 
Eq. 61, 102 Atl. 851), the restrictive covenants 
on the Hemsley tract were upheld—on a differ- 
ent state of facts and between different parties, 
to be sure, but the reasoning of that case is 
applicable to this one. 


“Complainant is entitled to an injunction to 
restrain the erection of the defendant’s build- 
ing in so far as it violates the restrictive cov- 
nants, but not commanding him to remove 
foundations, no higher than the grade of the lots 
w'thin the restricted area, as such foundations 
n and of themselves will work no injury to the 
complainant by way of depriving him of the 
benefit of the covenants.” Loudenslager v. 
Stafford, N. J., 116 Atl. 770. 


STATUTE MAKING CRIMINAL ABANDON- 
MENT OF LAND BY TENANT WITHOUT 
PAYING ADVANCES TO LANDLORD, HELD 
VOID.—A statute of North Carolina which 
provided that a tenant who abandons a ten- 
ancy or crop without paying advances made by 
his landlord shall be punished by fine and 
imprisonment, and which did not require alle- 
gation or proof of fraud either in the inception 
or breach of the contract, is held, in Minton 
v. Early, N. C., 111 S. E. 347, to be void as con- 
trary to the constitutional provisions prohibit- 
ing imprisonment for death except in cases of 
fraud. In this respect the Court said: 


“In our opinion the statute referred to, im- . 
posing as it does the punishment of fine and 
imprisonment for abandoning a tenancy or 
crop, without paying for the advances made by 
the landlord, and without requiring any alle- 
gation or proof of fraud, either in the incep- 
tion or breach of the contract, is in violation 
of our constitutional provision, article 1, § 16, 
which inhibits ‘imprisonment for debt * * * 
except in cases of fraud.” This has been vir- 
tually held in State v. Williams, 150 N. C. 802, 
63 S. E. 949, wherein the Court decides, the 
present Chief Justice delivering the opinion, 
that without averment of fraud, a bill of in- 
dictment under this section, then Section 3366, 
Revisal, should be quashed. And for the same 
reasons, the clause of the statute making it 
indictable for a landlord to fail and refuse to 
furnish advancements as per agreement is an 
invalid provision; for without either averment 
o: proof of fraud both are ordinary breaches of 
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contract, for which the parties charged may 
only be held for the civil liability. 

“A similar decision appears in State v. Grif- 
fin, 154 N. C, 611, 70 S. E. 292, where a con- 
viction, under Section 4281, Consolidated Stat- 
utes (Revisal, § 3431), for obtaining money, 
etc., under a promise to begin certain work 
and willful breach, was set aside for lack of 
any proof of fraud in the transaction other 
than the obtaining o fthe advance under the 
promise to begin the work and a failure to 
comply. 

“And the same general principle is approved 
and applied by the Supreme Court of the 
United States in Bailey v. Alabama, 219 U. S. 
219, 31 Sup. Ct. 145, 55 L. Ed. 191, a decision 
which this Court recognized as controlling in 
the Griffin case, supra.” 


MEASURE OF BORROWER’S DAMAGES 
FOR BREACH OF AGREEMENT TO MAKE 
LOAN.—Hopewell Building Co. v. Callan, 193 
N. Y. Supp. 504, holds that if the defendant 
failed to make loans to the owners of an apart- 
ment house in breach of their agreement to 
do so, and such breach resulted in the fore- 
closure of existing mortgages, the owner’s 
measure of damages might be the loss of his 
equities in the property. 

“The complaint was for the value of the 
plaintiff's equities at the time defendants 
breached their contracts; but the court finally 
ruled that the plaintiff could not in any event 
recover more than the difference between 
the interest on the building loan mortgages, 
which was 6 per cent, and the interest to be 
paid the defendants pursuant to the loan agree- 
ment with the defendants, which was 5 per 
cent, and left it to the jury to decide, as a 
question of fact, whether the plaintiff in the 





exercise of reasonable care and diligence could ' 


have procured loans on such terms that it 


would have sustained no loss with respect to : 


the interest, or on terms which would render | 


its loss less than the 1 per cent for the term 
of the loan. The defendants made no claim 
that a recovery on that theory was not war- 
ranted by the pleadings, or that they were 
misled to their prejudice. The ruling was 
most favorable to the defendants, for, on one 
view of the evidence, the defendants might 
have been held liable for the loss of the 
plaintiff's equities, which would have resulted 
in much larger verdicts. That would have 
been the measure of the plaintiff's damages, if 
the failure of the defendants to make the loans 
had resulted in the foreclosure of the building 
loan mortgags.” 


KNOWLEDGE OF SERVANT OF HIS OWN 
NEGLIGENCE IS IMPUTED TO EMPLOYER. 
—The plaintiff was an employee of the defend- 
ant hotel company, and was discharged on the 
night of April 11th. The discharge was not 
until eight thirty o’clock, and she was allowed 
to retain her room for the night. The next 
morning she went down stairs which led from 
th. office floor to a basement and to the 





kitchen, for the purpose of getting her knives 
and bags, which were used in her pastry work 
that she had been doing at the hotel. She 
slipped on the stairway and suffered the in- 
juries for wich she seeks to recover. After 
her injury she was taken to her room, and 
when there, found on her shoe some brown 
soap. Touching upon the question of injury 
being imputed to the hotel company, and on 
the question of liability of the company, the 
Court said: 

“In the lower part of this stairway a scrub 
woman was scrubbing the steps. The cla‘m 
of the plaintix is .nat this soap had been left 
upon this stairway by this scrub woman and 
caused her fall. The scrub woman was the 
agent of the defendant. If her negligence 
caused the injury, it is not necessary that the 
soap should have been upon the stairs sufficient 
time to have given the defendant opportunity 
to find it there by reason of an inspection. The 
knowledge of the scrub woman was the knowl- 
edge of the defendant. Her negligence was the 
negligence of the defendant. 


“The plaintiff had her hand upon the rail on 
her left as she was going down the stairs. Her 
right foot slipped, and she swears that some- 
thing flew out from it. She concludes that it 
was a cake of soap, from the fact that she 
found the soap, about a teaspoonful, upon her 
shoe, upon the heel and instep on the outside 
of her shoe, when she got to her room. The 
scrub woman was not produced at the trial by 
the defendant, and in fact the complaint was 
dismissed upon the plaintiff’s own case. I think 
the jury was authorized to say that the negli- 
gence of the defendant’s servant in leaving 
this soap upon the stairway caused this injury.” 
Morrison v. Hotel Rutledge Co., 193 N. Y. Supp. 
428. ° 


RECENT DECISIONS IN THE 
BRITISH COURTS. 


The mortgagees of certain shares in a brew- 
‘ry company, being entitled to exercise their 
power of sale, proposed to give to the intended 
purchaser an option to purchase at a future 
date, but were advised that this would not be 
within their powers. They then sold the 
shares at a price in excess of the market price, 
advanced the money to the purchaser. without 
interest and gave the purchaser the right to 
call on them to repurchase the shares at the 
price paid, at any time before the date proposed 
to be fixed for the exercise of the option. The 
shares were transferred into the name of the 
purchaser, and deposited as security with the 
mortgagees. The purchaser paid the purchase- 
money before the date fixed. The shares ap- 
preciated in value largely after this date and 
were sold by the purchaser at a considerable 
profit. The mortgagor claimed that the sale 
was not a valid exercise of the power of sale. 
It was held, Belton v. Bass (1922, 91 L. J. Ch. 
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216), that a mortgagee selling at a proper price 
was entitled to allow the whole purchase- 
money to remain in mortgage; and also to give 
the purchaser the right to call on the mortgagee 
to repurchase, and that the transaction was a 
valid exercise of the power of sale. The Court 
was not entitled to inquire into the motives of 
the mortgagee in selling. 

The respondents’ manager, without their 
authority and fraudulently, obtained from their 
bankers, in exchange for cheques drawn by 
the respondents upon the bankers, drafts for 
equivalent amounts drawn by the bankers 
themselves, payable to bearer, and crossed “Not 
negotiable.” These drafts the manager paid to 
en account which he had with the appellants, 
and they collected the amounts. The respond- 
ents sued the appellants for damages for con- 
version of the drafts. It was held, Union Bank 
of Australia v. McClintock (1922, A. C. 240), 
that the action failed, since the respondents 
could not ratify the act of their manager in 
obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent deal- 
ing with the drafts, the form of which made 
collection through a bank necessary. 

The father of a blind boy brought an action 
of damages against an Education Authority 
for personal injuries caused to his son while 
under the care of the defenders (defendants) 
in a hostel provided by them. The boy was 
playing in a recreation room in the hostel along 
with other children, some of whom had sight, 
when another hoy unexvectedly jumped upon 
his back, causing him to fall and break his 
arm. The pursuer (plaintiff) averred that the 
defenders were in fault in respect that they 
had not provided a servant in the room to 
watch over the conduct of the children. The 
Court dismissed the action as irrelevant, hold- 
ing that (1) the precaution desiderated (re- 
quired). by the pursuer was unreasonable and 
(2) the absence of the precaution was not the 
cause of the accident, which was unlikely to 
occur. Per Lord Sands: “I do not think that 
any higher standard of precaution is incumbent 
upon the defenders than- would he observed 
by a reasonable parent.” 

The statement of a deceased person may be 


' admitted in evidence if the statement is against 


the interest of the person making it. Probate 
was granted of the complete draft of a will. 
th ewill itself having been destroyed but not re- 
voked. Evidence was given of the preparation 
and execution of the will which had been hand- 
ed to the testatrix and taken away by her. Evi- 
dence was also given that the husband of the 
testatrix, who had since died, had stated that 
he destroyed the will after the death of the 
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testatrix. The husband was, at the time of 
the statement, in possession of a house, and 
was receiving the rents of other houses, of which 
in the absence of other evidence he might be 
presumed to have the freehold. Under the will 
he took only a life interest. His statement 
was therefore in derogation of his title and 
could be admitted as evidence of the destruc- 
tion of the will. 

In Galbraith & Grant Ltd. v. Block (Kings 
Bench, 26th May, 1922), an action for the price 
of goods sold and delivered, the county court 
judges had held that there had not been deliv- 
ery because the defendant himself or some 
person authorized by him had not received the 
goods. It was held on appeal that this was too 
narrow a view of the law; te proper issue was 
whether the carrier had taken proper care to 
see that the goods were not handed over to an 
unauthorized person, and the case was sent 
back for a new trial on this question alone, 
which did not seem to have been considered 
by the county court judge. We notice the case 
here for the important practical rule which the 
appellate court laid down, to the effect that 
where goods are entrusted to a carrier who is 
the agent of the seller there is delivery to the 
purchaser when there is delivery at his address 
even if they are received by an unauthorized 
person and misappropriated, provided that the 
carrier has exercised proper care in seeing that 
no unauthorized person received them. 

In Edwards & Co. v. Motor Union Insurance 
Co. (The Times 25th inst.) the right of sub- 
rogation was claimed in the following circum- 
stances:—The plaintiffs had taken out with 
the defendants a P. P. I. policy covering freight 
and chartered freight for twelve months. A 
ship was sunk in collision with another vessel, 
the latter being found entirely to blame. The 
defendants paid to the plaintiffs £1870 as their 
proportion of the loss on chartered freight. 
The owners of the vessel in fault paid £43,000 
to the plaintiffs of which £1416 was in respect 
of Joss of chartered freight. The defendants 
claimed to be subrogated to the rights of the 
plaintiffs over this last sum to the extent of 
£295, their proportion of the amount. Mr. 
Justice McCardie he'd that a P. P. I. policy is 
not a contract of indemnity but a mere bet and 
therefore cannot give rise to any claim that 
the underwriters shall be subrogated to any 
rights of the assured. 

A principal is liable for the torts acted by 
his agent in the course of his employment, 
even though he forbade the acts or disapproved 
of them. This is a well-known general princ- 
iple of law, but in the recent case of Percy v. 
Glasgow Corporation, (House of Lords, 27th 
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May, 1922), it has received rather a strong 
illustration. The appellant was given in charge 
and taken to the police station for refusing to 
pay his fare. He had, in fact, tendered a penny 
which the tramway officials said was defaced, 
but which was not so. He was detained for 
some minutes at the police station, but was on 
the following day told that the charge was a 
foolish one. The bye-laws authorized the 
officials to seize and detain any person refus- 
ing to pay the fare if they did not know his 
name and residence. The appellant had given 
his name and address to the officials. The 
Lord Ordinary had allowed the case to proceed 
for trial, but the First Division in Scotland 
had held that there was no cause of action 
against the corporation since the name having 
been given to the officials they were not act- 
ing within the scope of their authority in ar- 
resting the passenger. The House of Lords 
held that since the officials were doing what 
they were employed to do, even though they 
acted mistakenly, they were still acting within 
the scope of their authority, and that the 
decision of the Lord Ordinary should be re 
stored. 

Another general rule namely, that an in- 
nocent purchaser of stolen goods gets no title 
to them, was applied in Foikes v. King (The 
Times 3rd June, 1922), The plaintiff, in answer 
to an advertisement, sent his motor car to a 
man, Hudson, with a view to its being sold. 
Hudson undertook not to dispose of it for less 
than £575 without the permission of the plain- 
tiff. Hudson was in difficulties; he had been 
using moneys belonging to his firm for his 
own purposes and to cover up his defalcations 
had been obtaining cars under the pretense of 
selling them at a price fixed by the owners, but 
the real intention of selling them for what he 
could get, in the hope of ultimately being able 
to make the money good. He sold the plain- 
tiff’s car for £340 on the same day on which he 
obtained possession of it. The car was subse- 
quently sold to the defendant and was claimed 
from him by the plaintiff. The defendant 
claimed that his title was good, since Hudson 
was a mercantile agent, and was in possession 
of the car in the ordinary course of his busi- 
ness and with the consent of the true owner. 
Mr. Justice Greer held that Hudson, when he 
obtained possession, had the animus furandi, 
as laid down by Lord Justice Moulton in 
Oppenheimer v. Fraser (1907, 2 K. B. 50), and 
was therefore guilty of larceny by a trick. 
Consequently the defendant could get no title 
and must return the car or its value. 


Donato McKay. 
Glasgow, Scotland. 





CRIMINAL CONTEMPTS OF COURT. 


A criminal contempt of court embraces 
all acts committed against the majesty of 
the law or the dignity of the court. The 
due adminstration of justice requires that 
our courts shall be clothed with jurisdic- 
tion to enforce their orders and decrees, 
and the majesty and dignity of the law ‘uy 
contempt proceedings.! 

Diselaimer of intentional disrespect or 
design to embarrass the due admininistra- 
tion of justice is ordinarily no excuse, 
especially where a contempt is clearly ap- 
parent from the circumstances surround- 
ing the commission of the act.” 

However, in order to sustain an adjudic- 
tion of criminal contempt, under the 
weight of authority, an element o : 
ness or of evil intention must be shown to 
.haracterize the actions.* 


In the last cited case the Court of 
Appeals, in reversing an order of adjudic- 
‘ion of eriminal contempt, declared that 
there was no proof of willfulness, ‘‘ which 
was an essential circumstance of his offense 
to render him subject to punishment.’’ 

The reason for this lies undoubtly in the 
distinction between civil econtempts and 
criminal contempts.* 

In applying the doctrine of criminal 
contempt of court the modern tendency 
is to excercise this undoubted power with 
extreme moderation and not to resort to 
it except when urged by the most com- 
manding necessity.® 

The recent case of Cooms v. State,® con- 
tains the following interesting discussion of 
criminal econtempts of court: 


‘‘Criminal contempts of court embrace 
all acts committed against the majesty of 
the law or the dignity of the court, and 
the primary purpose of the punishment 
of such’ offenders is the vindication 
of publie authority, of which the court is 
the embodiment. As was well said by the 


(1) People ex rel. Chandler v. Newberger, 98 
App. Div., 92; People ex rel. Bernstein v. La Fetra, 
171 App. Div., 269, aff’d 219 N. Y., 591. 

@.° Cyc., 25; United States v. Shipp, 203 U. 

-» 563. 

(3) People ex rel. Munsell v. Court of Oyer and 
Terminer, 101 N. Y., 245, 248; Pawolowski v. City 
of Schenectady, 217 N. Y., 117. 

(4) People ex rel. Munsell v. Court of Oyer and 
Terminer, supra. 

(5) See the la e of Mr. Chief Justice Kent 
in the case of Yates, 4 Johnson, 317, 275-6. 

(6) 134 N. E Rep., 194, Advance Sheets of 
March 28, 1922. 
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Supreme Court of Colorado in the case of 
People v. Green :? 

‘**A proper regard for the integrity of 
our honored profession of the law and of 
the courts and their judicial authority re- 
quires that indignities. * * * to judges, 
on account of rulings made in court, be 
summarily dealt with.’’ 

‘‘Courts have criticised themselves and 
admonished each other in the careful use 
of this great power which they have had 
from time immemorial in the use of this 
summary proceeding, which admonishment 
has called to the attention of the courts the 
diseretion of power under actions of this 
kind, and that such discretion ought to 
be carefully weighed, to the end that any 
judge may not in wrath pervert the courts’ 
inherent power to preserve their chaste 
character in the eyes of the people, for 
whose sole benefit the courts were organized. 
The exercise of this discretion is most aptly 
stated by Mr. Chief Justice Marshall in 
Ex parte Burr,® in these words: 

‘‘This discretion ought to be exercised 
with great moderation and judgment; but 
it must be exercised.’ 

‘According to the published reports it 
seems that there have been fewer cases in 
the United States of this character wherein 
corruption and perversion of justice have 
been imputed to the judge directly and in 
open court-than for physical ‘blows or 
chastisement by angered parties and wit- 
nesses; and it seems to be the greater 
weight of authority that to impute corrup- 
tion and perversion of justice to a judge 
is attended by more mischievous conse- 
quences than a blow * * *.”9 

New York LAw JOURNAL. 


oat” 1883, 7 Colo., 237, 3 Pac., 65, 49 Am. Rep., 


(8) 1824, 9 Wheat., 529, 6 L. Ed., 152. 

(9) King v. Almon, Wilmot’s Notes, 253; Queen 
v. Gray, 1900, 2 Q. B., 36; In re Wallace, L. R. A., 
1 P. C., 288; Commonwealth v. Dandridge. 2 Va. 
Cas., 408; Burdett v. Com., 103 Va.. 838, 48 S. E., 
878. 68 L. R. A., 251, 106, Am. St. Rep., 916; State 
v. Morrill, 16 Ark., 384; State v. Shepherd. 177 Mo. 
205, 76 S. W.. 79, 99 Am. St. Rep., 624; U. S. ex 
rel. v. Gehr, C. C. 116 Fed., 520. 








COUNTER-CLAIM FOUNDED IN 
TORT?. 


Under the provisions of the California 
Code”, and under statutes with the same 


(1) All copyright interest reserved by Jam-s 
M. Kerr. 


(2) Kerr’s Cyclo 


ia California Code of Civil 
Procedure, Second 488. 


ition, § 





provision, or substantially the same pro- 
vision, on sound fundamental principle, a 
claim or cause of action founded upon 
tort, cannot be set up to an action founded 
upon contract,—or sounding in tort, for 
that matter,—as a defense, either by way 
of counter-claim of set-off. When the de- 
cisions are carefully analyzed and fully 
understood they are found to be prac- 
tically harmonious upon this point, and 
they are right. 


An exhaustive discussion of the sub- 
ject cannot be undertaken in a magazine 
article, and all that is herein attempted is 
to give some illustrative cases showing in 
what manner the courts have applied the 
fundamental rule above laid down which 
may be helpful to a fuller grasp of the ex- 
tent of the rule and of its applicability. 
The illustrations attempted will be illus- 
trative, merely, no effort being made to be 
exhaustive, but seeking to make them 
especially valuable to the active prac- 
titioner in that they take up all the ordi- 
nary cases that are likely to most fre- 


(3) Among such cases are given a select but 
not an exhaustive list, as follows: Ward v. Black- 
wood, 48 Ark. 396, 3 S. W. 624; Chandler v. Lazarus. 
55 Ark. 312, 18 Ss. W. 181; Macdougall v. Maguire, 
35 Cal. 274, 95 Am. Dec. 98; Lovensohn v. Ward, 
45 Cal. 8; Demartin v. Albert, 68 Cal. 277, 9 Pac. 
157; Heilborn v. Kings River & Fresno Canal Co., 
76 Cal. 11, 17 Pac. 933; Wigmote v. Buell, 116 Cal. 
95, 47 Pac. 927; Earl v. Times-Mirror Co., 185 Cal. 
165, 196 Pac. 57; Conner v. Winton, 7 Ind. 523; 
Lovejoy v. Robinson, 8 Ind. 399; Shelly v. Vanars- 
doll, 23 Ind. 543; Humphrey v. Merritt, 51 Ind. 197; 
Washburn v. Roberts, 72 Ind. 213; Sterne v. First 
Nat. Bank, 79 Ind. 560; Standle v. Northwestern 
Mut. L. Ins. Co., 95 Ind. 254; Terre Haute & I. R. 
Co., 95 Ind. 496; Keller v. B. F. Goodrich Co., 117 
Ind, 556, 10 Am. St. Rep. 88, 19 N. E. 196; Lake 
Shore & M. S. R. Co., 1 Ind. App. 492, 27 N. E. 
119; Christy v. Jones, 39 Kan. 183, 18 Pac. 56; 
Renaker v. Smith, 109 Ky. 643, 61 S. W. 497; 
Chesapeake & O. R. Co. v. Roe, 21 Ky. L. Rep. 
1145, 54 S. W. 1; Dea ogy Water Tube Boiler Co. 
v. Thompson, 156 Mich. 365, 24 L. R. A. (N. 8S.) 
i. 120 N. W. 801; Folsom v. Carli, 6 Minn. 420, 

0 Am. Dec. 456; Walker v. Johnson, 28 Minn. 147; 
Allen v. Coates, 29 Minn. 46; Reamer v. Morrison 
Express Co., 938 Mo. App. 0i, 67 S. W. 967; Barr 
v. Post, 56 Neb. 698, 77 N. W. 123; Askins v. 
Hearns, 3 Abb. Pr. 184; Fellerman v. Dolan, 7 

. 895, note; Richardson v. Northrup, 56 
Barb. 105: Sheehan v. Price, 70 Hun 22, 23 N. Y. 
. 1119; Murden v. Priment, 1 Hilt, 75; Hall v. 
Werney, 18 App. Div. 565, 46 N. Y. Supp. 33; 
R-thschild v. Whitman, 132 N. Y. 472, 30 N. E. 
858, affirming 57 Hun 135, 19 Civ. Prac. Rep. 58. 
10 N. Y. Supp. 427; Bazemore v. Bridgers, 105 
N. ©. 392, 10 S. E. 888; Street v. Andrews, 115 
N C. 417, 20 S. E. 450; Wrege v. Jones, 13 N. D. 
267, 112 Am. St. Rep. 679, Ann. Cas. 482, 100 
N. W. 705; Seely v. Cole, Wright 681; Lowenberg 
v. Rosenthal, 18 Ore. 178, 22 Pac. 601; 
O'Shea, 37 Ore. 231, 82 Am. St. Rep. 761, 62 Pac. 
491; Zimmerman v. Sunset a rt Co., .57 Ore. 
309; Ann. Cas, 1913A, 103, 32 L. R. CN. 8.) _ 
111 Pac. 690; Simkins v. Columbia my G. R. oo 
20 S. C. 258, 19 Am. & Eng. R. Cas. 4 
. C. 404, 51 S. E. 240; 

Forke v. Homann, 
W. 210; Smith v. Bates (Tex. 
044; ‘Bourland v. Edison, 8 

\ 83 Va. 106, 1 S. 
803; Marks v. Thompkins, 7 Utah 421, 27 Pac. 6; 
Noonan v. Orton, 30 Wis. 359; Heckman v. Swartz, 
55 Wis. 173, 18 N. W. 219; ‘Mulberger v. Koenig, 
63 Wis. 562, 22 N. W. 475. 
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quently arise in practice. The underlying 
principle is the same in each, but the 
‘*instance’’ cases may enable those who 
wish to do so to ‘‘get a line” on cases 
dealing with a particular subject.* 


In an actions against a railroad com- 
pany to recover damages for negligently 
killing stock, the railroad cannot counter- 
claim damages for the negligence of the 
plaintiff in allowing his animals to be at 
large, through which negligence of the 
plaintiff the defendant suffered injuries 
to its train and engine.® Likewise in an 
action on a book account, trespass and 
damage to crops of defendant, by stock 
belonging to plaintiff, cannot be set up 
as a defense to the action by way of 
counter-claim.® On the same principle, in 
an action by a consignor against an ex- 
press company to recover damages for 
loss of goods by fire through the negli- 
gence of the defendant company, the de- 
fendant cannot set up as a defense, by 
way of counter-claim, that the fire was 
negligently set out by the plaintiff and 
by reason of and because thereof other 
suits had been brought against the com- 
pany, defending which the company had 
been compelled to expend named attor- 
ney fees in a large amount, and had suf- 
fered damages to its business in a named 
large amount; and where such defense 
and counter-claim was set up, the de- 
fendant cannot complain because it was 
stricken out by the court.” 


Assault and battery being charged, 
forcible detention and slander of prop- 
erty of defendant by plaintiff, by rea- 
son of and because of which the property 
was kept vacant and tenantless for 
months, by a discharged chambermaid and 
janitress of an apartment house, cannot 
be set up as damages and recouped by 
way of countereclaim.®. Likewise an in- 
jury to defendant, provoking the assault 
complained of, cannot be set up by way of 
counter-claim to the damages sought to 
be recovered in the action; e. g. assault 


(4) Those who wish to pursue the question in 
its ramifications will find the authorities collected 
in notes in 3 Ann. Cas. 486, and 28 L. R. A. 

See, also. 43 Cent. e* _ 3104, § 51, 18 Decen. 
Dig, p. 104, § 29 (3), e 

(5) Terre Haute & : 2 Co. v. Pierce, 95 Ind. 
496; Lake Shore & M. S. R. Co. v. Van Auken, 1 Ind. 
App. vs 27 er E. 119; Chesapeake & g > 
Co. Roe, 21 Ln § L. Rep. 1145, 54 S. 
Simpkins v. Columbia & G. R. Co., 20 8. 

19 Am. & Eng. R. Cas. 467. 


(6) Christy v. Jones, 39 Kan. 183, 18 Pac. 56. 


(7) Pacific Express Co. v. Malin, 132 U. S. 531, 
33 L. ed. 450, 10 Sup. Ct. Rep. 166. 


698, 77 N. 


a "o58' 


(8) Barr v. Post, 56 Neb. 


W. 123. 





by keeper of penitentiary upon guard for 
negligently permitting a convict-prisoner 
to escape.® And a libel charged to have 
been published by the plaintiff of and 
concerning the defendant, which libel led 
to the assault complained of, cannot be 
set up by way of counter-claim.4° On the 
same principle it has been held that in an 
action for libel, another libel published by 
the plaintiff of and concerning the de- 
fendant, whether antecedent or subse- 
quent and retaliatory, not arising out of 
the same transaction upon which the 
plaintiff’s cause of action is founded, or 
out of a eontract existing at the time 
when the action is brought, but arising 
out of an independent tort, where set up 
as a counter-claim in the action, is 
properly stricken out.4 And in an action 
charging a conversion by the defendant, 
another conversion of other property by 
the plaintiff, cannot be set up by way of 
counter-claim, notwithstanding the fact 
that the respective properties were de- 
livered to the parties at the same time 
and as a part of the same agreement or 
transaction; the respective conversions 
beng separate and independent torts.!* 


Malicious prosecution of an action for 
the appointment of a receiver being 
charged in an answer to a suit to recover 
damages for a libel published by the de- 
fendant, -such libel having been pub- 
lished of and concerning the plaintiff by 
the defendant after the hearing of and 
dismissal of the action for the appoint- 
ment of a receiver, the Ohio ceurt said 
that the two transactions, that is, the suit 
for a receiver and the retaliatory libel— 
‘‘are connected with the subject of the 
action, and this is sufficient to warrant the 
claim for damages to be pleaded as a 
eounter-claim’’ under Ohio Revised Sta- 
tutes, section 50721°. As the point was 
not necessary to be disposed of in decid- 
ing the cause before the court, the lan- 
guage of the court above quoted must be 
regarded as pure dictum,—is nothing but 
the flat opinion of the court, being made 
without discussion but ex cathedra, is 
entitled to little consideration, and can- 


ei” Ward v. Blackwood, 48 Ark. 396, 3 S. W. 
no”. ” nse tne v. Maguire, 35 Cal. 274, 95 Am. 


ar o un v. Times-Mirror Co., 185 Cal. 165, 
Fagg Yn Ayana aoe one lying the doctrine in Macdougall 
al. 274, 95 Am. ~eget 98. 
a2) oo ggg a v. Hearns, 3 Abb. (N. Y.) 184; 
Smith v. Bates (Tex. Civ. Anpp.), oT "s. W. 1044. 
(13) Citing Swan’s Pleading and Practice 259, 
note. 
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not be sustained on principle. If the 
action seeking the appointment of a re- 
ceiver was tortuously brought,—and that 
it was not justified was demonstrated by 
the prompt dismissal by the trial court 
on hearing—the defendant in the suit un- 
doubtedly had a cause of action for such 
damages as it could prove to have been 
sustained by the tortuous act, if it was 
inspired by ill will and malice, brought 
in bad faith and unfounded. But the suit 
for receivership was a closed incident 
when the cause was dismissed by the trial 
court. The subsequent libel published 
of and concerning the plaintiff was not 
in any way ‘‘connected with’’ such suit. 
It followed as a retaliatory measure, 
entirely independent of the aetion for a 


receiver, but because of the instituting of | 
malice and | 


that action, prompted by 
malignity of heart of the defendant sued 
in the action for libel. Plainly, on sound 
fundamental principle, the defendant 
could not set up the suit for a receivership 
as a defense by way of counter-claim?*. 


In an action to recover damages for an 
alleged slander, a counter slander by the 
plaintiff of the defendant at another time, 
cannot be made a defense for counter 
damages through a counter-claim or set- 
off,1> even though such counter slander 
took place during the same conversation, 
and in the hearing of the same persons; 
for the reason that the slanders are (1) 
independent torts, (2) the cause of action 
of the plaintiff set out in his complaint is 
not the basis of the action of the defend- 
ant, and cannot be properly said to be 
“connected with the same transaction’’ 
in the sense in which the statute means, 
does not ‘‘arise out of the same trans- 
action’’ set forth in the complaint, within 
the meaning of the statute—that is, the 
defendant’s cause of action does not arise 
out of the same thing as the cause of the 
plaintiff .1® 


As to the term ‘‘transaction,” as used 
in the statutes of the various jurisdic- 
tions in relation to counter-claims, the 
courts have not yet arrived at a satisfac- 
tory definition, but an accurate and com- 


(14) Cincinnati Daily Tribune,Co. v. teow 61 
Ohio St. 489, 76 Am. St. Rep. 433, 56 N. fy: 

(15) See Fellerman v. Dolan, 7 bo (N 
Y.) 395, note; Seely v. Cole, Wright COnio) 681; 
Bourland v. Edison, 8 fe t. (Va.) 27; Chaffin v. 
Lynch, 83 Va. 106, S. E. 80 

(16) Wrege v. Jones, 13 N. D. 267, 112 Am. St. 
Rep. 679, 3 Ann. Cas. 482, 100 N. W. 705. See 
Richardson v. earn 56 Barb. (N. Y.) 106; 
Sheehan vy. Pierce, 70 Hu . A Y 
Supp. 111 
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prehensive and satisfactory definition has 
been formulated by a well-known law- 
book writer, as ‘‘that combination of acts 
and events, circumstances and defaults, 
which, viewed in one aspect, result in the 
plaintiff’s right of action, and, viewed in 
another aspect, result in the defendant’s 
right of action.’* The fact that two 
‘‘transactions’’ arise out of the same ecir- 
cumstances or state of facts, at the same 
time and place, and between the same 
parties, is not’ the proper test in the ap- 
plication of the rule; if there are in fact 
two ‘‘transactions,’’ the rule will exclude 
the counter-claim. The true test is: Did 
each cause of action—that is, the cause 
of action set up in the plaintiff’s com- 
plaint, and the cause of action set up by 
the defendant in his counter-claim—oceur 
in or arise out of the ‘‘same transaction,’’ 
the same thing said or done or left un- 
done?!§ Mutual vituperation and abuse 
or defamation being indulged in by the 
parties to a quarrel, or in a disgraceful 
newspaper tracasserie or altereation, it 
is to be*observed that, as respects either 
libel or slander, while the acts and causes 
of action are of necessity separate and 
distinet ‘‘transactions,’’ in a legal sense, 
and for that reason cannot be set up as 
a defense by way of counter-claim, yet 
there is a commendable disposition among 
the courts to allow the fact to be shown 
that the libel or slander complained of 
was provoked by a previous libel or slan- 
der on the part of the plaintiff of and con- 
cerning the defendant, not by way of de- 
fense, but in mitigation of damages. As 
one Louisiana decision puts the matter, 
where persons have mutually engaged in 
bandying opprobrious epithets, an action 
for slander on account of the words thus 
spoken is not to be encouraged ;!® and in 
another ease, in which a newspaper had 
commenced a wordy war with a rival 
journalist, through the columns of their 
respective papers, later sued the rival 
journalist for libel and had won a ver- 
dict. for substantial damages, the court set 
aside the judgment for damages rendered 
upon the verdict, and rendered a judg- 
ment against the plaintiff for the costs in 
the action.?° 


(17) Pomeroy on Code Remedies, § 774. 


(18) Wrege v. Jones, 2. mo D. a0, 112 Am. 
St. Rep. 679, 3 Ann. Cas. 482, 100 N. 708, fol- 
jowink, doctrine in eR v. Hill, 53. Barb. (N. 


19) Goldberg v. Dobberton, 46 La. Ann. 1303, 

16'S 192, ron nom. Goldberg v. Dobbertine, 28 
i R. A. 721. 

(20) Bigney v. Van Benthuysen, 36 La. Ann. 38. 
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The principle upon which the courts 
proceed in cases of this kind, is that laid 
down in Odgers on Libel and Slander, to 
the effect that a defamation of the de- 
fendant by the plaintiff, in an action for 
libel or slander, may mitigate, but can- 
not justify a retaliatory defamation pro- 
voked by it. Where the retaliatory de- 
famation complained of is merely by way 
of self-defense, not going beyond an 
honest attempt on the part of the defend- 
ant to protect his own interests, even if 
not altogether justifiable, it presents an 
entirely different case than that presented 
where the defamation complained of had 
not been thus provoked. The test in the 
matter is the absence of malignity and 
vindictiveness, and an honest attempt at 
self-protection; and for that reason pre- 
sents and involves a different principle 
from that which controls in malicious and 
wanton defamation.”4 

There are claimed to be ‘‘dissident’’ 
eases which allow counter-claim in an 
action growing out of or founded upon 
tort*%; but it is opined that upoi careful 
examination the cases will not warrant 
the position taken, and that all of them 
will be found to be distinguishable as 
radieally different, and not governed by 
the same principle as that involved in this 
discussion. The case of Glenn & Hall Co. 
v. Hall** which is cited in support of the 
contention, was not an action in tort at 
all, but was an equitable action, and in- 
volved right sunder established trade- 
marks and good-will in a business; and 
in no way involved the question of the 
right to counter-claim in case of an action 
in tort. It is true there was a tort in- 
volved in the plaintiff’s attempt to steal 
the trade-mark and injure the business of 
the defendant; but that tort was not the 
foundation of the action; the action was 
an equitable proceeding for an injunction. 
The case of Pacific Express Co. v. Malin,** 
abstracted above, is placed under the dis- 
sident cases. That case does involve the 
question of the right to counter-claim in 
an action sounding in tort; but the de- 
cision of the court was exactly the reverse 
of that claimed in the abstract given in 
the note, and fully sustains the rule laid 

(21) See Odgers on Libel and Senter. By 
i on Slander and Libel, 3d i et 

For a full discussion of the olatte a Bn 


tiation and distinction. and a collection of the 
authorities, see 28 L. 1 


(22) See note 3 Ann. Cas. 486. 
(23) 91 N. Y. 226, 19 Am. Rep. 278. 


(24) 132 U. S. 581, 33 L. ed. 450, 10 Sup. Ct. 
Rep. 166. 





down above.*® The case of Mixer v. 
Mixer,”* not cited as being among the dis- 
sident cases, is governed by an entirely 
different principle. The ease was not one 
sounding in tort, but was in equity seek- 
ing an injunction against an alleged ser- 
vant, who, it was claimed had been fully 
paid her wage, to compel her to leave and 
remain away from the premises. The de- 
fense was not a counter-claim at all, but 
eross-complaint, seeking affirmative relief 
as the supposed wife of the plaintiff. It 
is true that the cross-complaint disclosed 
a villainous tort on the part of the plain- 
tiff; but the action was not based on that 
tort, it was in equity, and the relief 
granted to the wronged woman was prop- 
erly granted in the ease. The question 
of counter-claim in an action sounding in 
tort, was in no way involved. 
JAMES M. Kerr 
Pasadena, Cal. 


(25) See abstract of case in text going with 
foot-note 7, this article. 


(26) 2 Cal. App. 227, 83 Pac. 273. 








VENDOR AND PURCHASER—ACCEPTANCE 
OF OPTION. 





BUTSCH v. SWALLOW 





134 N. E. 877 





Supreme Court of Indiana, March 30, 1922. 





Where the party having an option for the 
purchase of land attempted to exercise it by 
an acceptance which did not comply with all of 
the terms of the option, including the time for 
exercise thereof and the amount to be paid, 
the attempted acceptance was a rejection. 





Daniel H. Ortmeyer, of Evansville, for ap- 
pellants. 

John W. Spencer and John W. Spencer, Jr., 
both of Evansville, for appellee. 

ENLOE, J. This was an action by the ap- 
pellee against the appellants, upon a complaint 
in two paragraphs. In the said first paragraph 
appellee sought to recover possession of certain 
described real estate, and damages, for the 
alleged unlawful detention thereof. The second 
paragraph was the usual complaint to quiet 
title. The answers by appellants to said first 
paragraph of complaint were: (1) A general 
denial; and (2) An affirmative paragraph alleg- 
ing that they were in possession of said real 
estate under a contract for the purchase of 
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the same. Various allegations of this para- 
graph of answer need not be herein set out. 
Attached to said paragraph of answer as an 
exhibit was the alleged contract under 
which the appellants were claiming a right 
in and to said property. To said paragraph of 
answer the appellee replied first by general 
denial and second by alleging matter in avoid- 
ance. 

To the second paragraph of complaint the 
appellants answered, first, by general denial, 
and, second, an affirative answer wherein they 
alleged that they were equitable owners of said 
real estate by reason of certain facts in said 
answer alleged. To this paragraph of answer 
appellee replied first by general denial and 
second by pleading matter in estoppel. 

The cause was submitted to the court for 


trial and resulted in a finding in faver of the. 


appellee, that he was the owner of the premises 
in question and entitled to the immediate pos- 
session thereof, and awarding him damages 
in the sum of $84 as for the wrongful detention 
thereof by appellants, and also quieting his 
title thereto as against any claims of the ap- 
pellants herein. 

The appellants filed seperate motions for a 
new trial—the appellant Jacob W. Butsch as- 
signing as reasons therefor that the decision 
of the court was not sustained by sufficient 
evidence, and was contrary to law; and the 
appellant Carrie L. Butsch assigning in her 
motion the additional cause that the court 
erred in admitting in evidence a certain ex- 
hibit therein specified. These motions were 
overruled with separate exceptions to the ap- 
pellants, after which this appeal was duly pros- 
ecuted. The appellants have separately assign- 
ed as error the overruling of their separate 
motions for a new trial. 

It appears from this record that in 1913 the 
appellee was the owner in fee of the lands 
described: in his complaint herein, subject to 
the life estate of his father; that, under a 
verbal agreement between the parties hereto, 
th appellee furnished the money to appellant 
Jacob Butsch in the sum of $1,600, for the 
erection of a dwelling house on said premises; 
and that by arrangement between the parties 
the appellants entered into possession of said 
property and began living therein It further 
appears that on the list day of September, 1916, 


the parties hereto signed the following written 


instrument, which was afterward duly acknowl- 
edged and placed of record in the recorder’s 
office of said county, and which instrument is 
“Exhibit A” to appellant’s said third para- 
graph of answer and is as follows: 





“This agreement witnesseth that whereas 
Clarence B. Swallow, a widower, of Vanderburgh 
Co., state of Indiana, has furnished money to: 
the amount of sixteen hundred dollars and with 
said money Jacob Butsch erected a dwelling on 
the land of Clarence B. Swallow, being described 
approximately as a strip off of the west end of 
lot No. four (4) of Olmstead’s Sub. of part sec. 
17—6-10 Vanderburgh county, state of Indiana, 
being a parallelogram having a frontage of 414 
feet more or less on Olmstead Ave.; and where- 
as the said Clarence B. Swallow, at the time 
said dwelling was erected (in 1913) could not 
convey the aforementioned real estate, by 
reason of his late father having a life interest 
in said property; but, it was a verbal agreement 
that Jacob and Carrie Butsch, husband and 
wife, were to pay to the said Clarence Swallow 
a monthly payment on the above-mentioned 
property and dwelling of twelve dollars a 
month and have the use of said property. At 
the end of five years expiring September 1, 
1918, should the said Jacob and Carrie Butsch 
decide to buy the said property they were given 
the option to purchase the same from the said 
Clarence B. Swallow his heirs or assigns, and 
in that event the value of the above-described 
real estate shall be determined at the date just 
named, by what other property in the adjacent 
locality is being sold for, and the accrued 
market value of the real estate herein described 
shall be added to the $1600 invested in the 
building by the said Clarence B. Swallow, and 
the said Jacob and Carrie Butsch are to have 
the option to purchase said property at such 
price. The said verbal agreement and option 
are hereby confirmed. 


“It is further agreed that in the event the 
said Jacob and Carrie Butsch shall not purchase 
the property, the said Clarence B. Swallow, his 
“eirs or assigns shall pay the said Jacob and 
Carrie Butsch, their heirs or assigns the costs 
of all additional improvements erected or con- 
structed thereon, such as barn, outbuildings, 
walks, and for repairs to the improvements on 
said property and for insurance thereon; and 
he shall reimburse all money paid by them in 
excess of the twelve dollars a month paid by 
them. — 


“In witness whereof, the said Clarence B. 
Swallow and Jacob and Carrie Butsch have 
signed this in duplicate this first day of Sep- 
tember, 1916.” 

It further appears from this record that the 
owner of the life estate in and to said prop- 
erty died in January, 1915. 


It is contended by the appellants that, under 
the provisions of said agreement and upon the 
undisputed facts in evidence in this case, they 
are the equitable owners of the property in 
question, that they are and were at the time 
of the trial of this case rightfully in possession 
of said property, and that therefore the deci- 
sion of the court in this case is not sustained 
by sufficient evidence and is contrary to law. 
This contention required a consideration of 
said contract. 
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It will be noted that the only positive agree- 
ment on the part of appellant set forth in said 
contract was “to pay to the said Clarence Swal- 
low a monthly payment on the above-men- 
tioned property and dwelling of twelve dollars 
a month and to have the use of said property.” 
Reading the said instrument from its four 
comners, it is clear to our minds that this pay- 
ment was simply as and for rental of the prop- 
erty. The contract in question gives to the 
appellants an option to purchase the same at 
the end of the five-year period therein speci- 
fied at and for the sum and price of $1,600 (the 
cost of said dwelling house), plus the value 
of the real estate exclusive of the house meas- 
ured by “what other property in the adjacent 
locality is being sold for,” which we interpret 
to mean for a reasonable cash market value 
of said real estate at the time said option 
should be exercised, to wit, September 1, 1918. 


The appellant Jacob W. Butsch, among other 
things, testified that in March, 1918, he offered 
appellee $2,100 for this property, that being 
$500 for the land; that about the 1st of Sep- 
tember, 1918, he had a conversation with the 
appellee and offered him $2,200 for the prop- 
erty; that appellee refused each of said offers 
as not being sufficient in amount; that at the 
time the first offer was made appellee wanted 
$2,600 for the property and at the time of the 
second offer he wanted $2,700. 

The appellants insist that, when they went 
to the appellee and informed him that they 
desired to avail themselves of the option and 
purchase the property, their rights then and 
there became fixed; that their declaration to 
appellee of such intention gave them an equit- 
able interest in this property; and that the 
matter of fixing the amount to be paid was a 
matter of future determination. 


It has been many times held that an option 
to purchase gives no right of property in and 
to the thing which is the subject of the option. 
It is not a sale. It is not even an agreement 
for a sale. At most, it is but a right of elec- 
tion in the party receiving the same to exer- 
cise a privilege, and only when that privilege 
has been exercised by an acceptance does it 
become a contract to sell. Hopwood v. Me: 
Causland, 120 Iowa 218, 94 N. W. 469; Cald- 
well v. Frazier, 65 Kan. 24, 68 Pac. 1076. In 
Stembridge v. Stembridge’s Adm’r, 87 Key. 91, 
7 S. W. 611, it was said: 

“But where, as in this case, the contract 
invests one party with no title whatever, im- 
poses no obligation upon him, leaves it optional 


with him to do a certain thing at a specified 
time, in such a case, time, in the broadest 





sense of the rule, is of the essence of the con- 
tract, and the failure of the party to comply 
with its terms deprives him of the right to 
demand the enforcement of the contract.” 

In Potts v. Whitehead, 23 N. J. Eq. 512, in 
discussing an option agreement the court said: 

“A mere proposal or offer to sell cannot be- 
come an agreement to sell without being ac- 
cepted. * * * An acceptance to be good 
must, of course, be such as to conclude an 
agreement or contract between the parties. 
And to do this it must in every respect meet 
and correspond with the offer, neither falling 
within nor going beyond the terms proposed but 
exactly meeting them at all points and closing 
with them just as they stand.” 

Many authorities are there cited as sup- 
porting the rule thus announced. In Minne- 
apolis, etc., Ry. Co. v. Columbus, etc., Co., 119 
U S. 149, 7 Sup. Ct 168, 30 L. Ed. 376, it was 
said: 

“As no contract is complete without the 
mutual assent of the parties an offer to sell 
imposes no obligation until it is accepted ac- 
cording to its terms. So long as the offer has 
neither been accepted nor rejected, the negotia- 
tions remain open and implies no obligation 
upon either party; the one may decline to 
accept and the other may withdraw his offer; 
and either rejection or withdrawal leaves the 
matter as if no offer had ever been made. A 
proposal to accept or an acceptance upon terms 
varying from those offered is a rejection of the 
offer and puts an end to the negotiation unless 
the party who made the original offer renews 
it, or assents to the modification suggested. 
The other party having once rejected the offer 
cannot afterward revive it by tendering an 
acceptance of it.” 

See, also, Henry v. Black, 213 Pa. 620, 63 Atl. 
250. 

As hereinbefore said, appellee’s offer to ap- 
pellants as contained in said writing was that 
he would sell said property for $1,600 (cost of 
house) plus the fair cash value of the land, 
and the question now arises whether the alleged 
acceptance of the appellants measures up to 
and fills the requirement of the law as stated 
in the foregoing authorities. Was the offer of 
$500 or even of $600 an offer to pay the full 
and fair cash value of said land? This was 
one of the questions which the trial court had 
to decide. We note that three witnesses testi- 
fying in behalf of appellants placed the value 
of this land at from $450 to $500. We also note 
that witnesses testifying for appellee placed 
values on said land ranging from $912 to $1,140. 
If the land in question was at the time in 
question worth in the neighborhood of $1,000, 
it could hardly be said that an offer to buy the 
same at a valuation of $500 or $600 came with- 
in the terms of the offer to sell as contained in 
said contract between the parties. Not being 
an acceptance of the said offer to sell as made 
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by the said appellee, it amounted in law, under 
the authorities before mentioned, to a rejection 
of the original offer or option and to a counter 
proposal or offer to buy, and which proposal 
was without any legal force or effect unless 
the same was accepted, and in this case there 
is no contention that such counter proposal 
‘was accepted. 


It is contended by the appellants that the 
said alleged acceptance by said Butsch was for 


and on behalf, not only himself, but of his. 


wife, the other appellant herein, and that by 
reason thereof she also acquired an interest 
If the said Jacob W. Butsch was 
acting on behalf of himself and agent of his 
wife in attemping to make said acceptance, it 
necessarily follows that said acceptance 60 
attempted to be made on behalf of the wife, if 
the same fell short of the requirements of the 
law and therefore became in law a rejection of 
said proposal or offer to sell, such rejection 
was the rejection of the appellant Carrie L. 
Butsch, and she was in the same situation as 
her husband, and if he by reason of the said al- 
leged acceptance acquired no interest in said 
property legal or equitable, she likewise ac- 
quired no interest therein. 


To our minds the trial court, under the 
evidence, was well justified in finding that 
the alleged acceptance was not in accordance 
with the original offer, and therefore did not 
amount to an acceptance, and, this being true, 
neither of the appellants could have any interest 
legal or -equitable in and to the property in 
question based upon such alleged acceptance. 


It will be further noted that said contract 
further provides that, in the event the said ap- 
pellants should not purchase the said property, 
the appellee should ray to the appellants the 
cost of any and all additional improvements or 
betterments constructed thereon, such as barn 
or outbuildings and their repairs during said 
five-year period. It is alleged in the appellee’s 
reply that, long after the expiration of said 
five-year period, the appellee and appellants 
had an accounting of the moneys so spent by 
appellants and agreed upon the amount so 
spent, and that there upon appellee paid to 
appellants, and appellants accepted, the money 
so agreed upon as due them on said account in 
full and final settlement in that behalf, and that 
appellants at that time agreed that they would 
quit and deliver up said property to the ap- 
pellee_on September 1 1920. There was evi- 
dence tending to establish the facts so pleaded. 
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Independent of the question as to whether the 
alleged acceptance was sufficient, the evidence 
offered under this paragraph of reply tends to 
show an express waiver and renunication by the 
appellants of any rights which they might there- 
tofore have claimed under said option contract. 


The appellant Carrie L. Butsch in each and 
all matters which she herein claims were done 
on her behalf and for her benefit was repre- 
sented by her coappellant, her husband, as her 
agent, and if she by and through her husband 
as her agent expressly renounced any and all 
claims under said option contract and agreed 
to quit and deliver up possession of said 
premises September 1, 1920, she was in no way 
prejudiced by the admission in evidence of 
“Exhibit No. 3,” the same being notice to quit. 


We find no error in this record. 


The judgment is affirmed. 


Note—Acceptance of Offer on Different Terms 
as Rejection—Where the franchise of water- 
works contained an option of purchase in favor 
of the city, submitting question of purchase to 
votes of citizens on different terms than contained 
in the option was held to amount to rejection. 
Denver v. New York Trust Company, 229 U. S. 


140, 33 Sup. Ct. 657, 57 L. Ed. 1123. 


Where a broker, who was authorized to sell 
eggs, changed the date of shipment, it was held 
that there was no contract. Young’s Market Co. 
v. Pioneer Produce Co., 192 Fed. 824. 


In Baird v. Pratt, 148 Fed. 826, 78 C. C. A. 515, 
it was held that where a drummer sent an order 
for goods subject to firm’s acceptance and the 
latter shippea the goods with invoice, making 
terms of payment differene from the order, the 
purchaser was entitled to refuse the goods. 


The case of James v. Darby, 100 Fed. 228, 229, 
40 C. C. A. 341, holds that a letter from the holder 
of an option to the owner of the property, saying 
he had determined to accept if details satisfactorly 
arranged, and if abstract of title furnished, where 
option contained no such requirement, was not 
an acceptance of the option. 


Where defendant offered to sign contract for 
delivery of iron during certain year, return of 
contract requiring delivery between dates extend- 
ing beyond year was not an acceptance of the 
offer. United States Heater Company v. 
Appelbaum, 126 Mich. 299, 85 N. W. 744. 


The case of McLean v. Gymnasium Association, 
64 Mo. App. 56, applies the rule in construing a 
contract of employment. 


An option is a mere offer, compliance with the 
terms of which is minutely required; and accept- 
ance must be agreeable to the terms proposed and 
to the exact thing offered and must be within the 
time specified. Olson v. Sash, 187 N. W. 346. 
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ITEMS OF PROFESSIONAL INTEREST 





REPORT OF THE MEETING OF THE 
FLORIDA BAR ASSOCIATION. 


The Florida Bar Association held its fifteenth 
meeting in Orlando, June 14, 15 and 16, 1922. 

June 15th was the hundredth anniversary of 
civil government in Florida, and a number of 
addresses commemorative of the occasion were 
made, among them being: “The Florida Pur- 
chase,” by Hon. W. W. Dewhurst, of St. Augus- 
tine; “A Century With the Supreme Court 
Justices of Florida,” by Hon. J. B. Whitfield, 
of the Supreme Court of Florida; and “A Cen- 
tury With the Chief Executives of Florida.” 

A eulogy on the life of Hon. W. A. Blount, 
former President of the American Bar Associa- 
tion, was delivered by Hon. John E. Hartridge, 
of Jacksonville. 

Other very interesting papers and addresses 
were: “The Efficiency of the University of 
Florida Law School in the Training for the 
Legal Profession,” by Hon. R. S. Cockrell; 
“Statutory Improvement on Common Law Pro- 


cedure,” by Hon. L. C. Massey. of Orlando. | 


“The Indefensible Usurpation of Governmental 
Functions by Secret Societies,” by Hon. H. D. 
Clayton, of Montgomery, Ala. 

The Association was unanimous in its ap- 
proval of a law to regulate the bar, and com- 
mittees were appointed to press the passage of 
such a law at the next session of the legisla- 
ture. A proposed act passed the Senate in 
1921, but did not come before the House of 
Representatives. 

During the past year the membership of the 
Association has increased to a total of five 
hundred and fifty—about half of all the prac- 
ticing lawyers in the State. 

Mr. Armstead Brown, of Miami, was elected 
as President; Mr. Herman Ulmer, of Jackson- 
ville as Secretary, and Mr. P. S. May, of Jack- 
sonville, as Treasurer. The next meeting will 
be held in Miami. 


HUMOR OF THE LAW 


The Sunday school teacher was doing his 
best to inculcate lessons of altruism, and had 
taken as his example the case of two little 
boys, one of whom was always ready to grab, 
while the second was willing to share every- 
thing. 


“Now, children,” he finished impressively, 
“which of these two boys will grow up into 
the successful and respected man?” 

And as one voice the class answered: 


“The guy that gits!” 








Judge—You say the prisoner is not insane, 
and yet he is not in his right mind. How is 
that? 

Witness—Lots of people, your honor, who 
are not insane are wrong-minded about every- 
thing.—Boston Transcript. 


The Dear Old Lady—My poor man, how did 
you ever come to be in durance vile? 

Second Story Sid—Well, I guess, ma’am, it 
was because de cop what was chasin’ me had 
endurance viler. 


“I hear you and your wife had some words 
last night.” 


We did, but I never got around to using 
mine.” 


Traveler—Quick, gimme a round-trip ticket. 

Station Agent—Where to? 

Traveler—Back here, of course. 
jaspose? 


Where- 


Lazy Luke—It tells here in de paper about 
a guy what was murdered in his wardrobe. 

Nervous Ned—Oh, dat’s turrible. An’ to 
t’nk dat I’m sittin’ right in de middle of mine 
at dis moment! 


Little Nellie told little Annie what the latter 
termed “a litlte fib.” 

Annie—A fib is the same as a story, and a 
termed “a little fib.” 

Nellie—No, it is not. 

Annie—Yes it is, because my father said so, 
and he is a lawyer. 

Nellie—I don’t care if he is. My father is a 
real estate man, and he knows more about 
lying than your father does. 


A Justice of the Peace, desiring to bring a 
suit, examined the statutes and finding the 
provision that such suit could be brought “be- 
fore any justice of the peace,’ concluded he 


|} could try it himself and proceeded accord- 


ingly. The defendant, with his counsel, duly 
appeared on the day of trial and vehemently 
objected that to try the case before him was 
against all reason and sense, although forced 
to admit that he was a justice of the peace 
which he claimed settled the matter. After 
much argument the justice declared that since 
he did not want it thought that he was gov- 
erned by personal consideration, he would give 
judgment against himself and appeal to the 
Supreme Court to determine the matter. Later 
as he expressed it, “The deuce of it was that 
when my judgment got to the Supreme Court 
they affirmed it.” 
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Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
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1. Automobiles — Due Care — Persons, stopping 
temporarily on the highway to repair their motor- 
eycle, were not trespassers, but entitled to the 
rights of travelers.—Reynolds v. Murphy, Mass., 
135 N. E. 116. 


2. Liability of Owner.—Evidence that defen- 
dant’s name was on the truck which injured plain- 
tiff, that the driver was alone in the truck, and 
had been seen driving it many times before, and 
that it contained tools suited to the conduct of 
defendant’s business, and which were being trans- 
ported during working hours, with the rational 
inferenecs to be drawn therefrom, waranted find- 
ings that the truck was owned or controlled by 
defendant, and that the driver was employed by it 
and engaged in its business.—Breen v. Dedham 
Water Co., Mass., 135 N. E. 130. 


3.——Liability of Owner.—Where plaintiff was 
injured by defendant’s automobile, driven by his 
adult son, evidence that the son resided with the 
father, and that the automobile might have been 
used at times for the pleasure, comfort, or con- 
venience of the family, held insufficient to estab- 
lish liability on the father’s part; the son at the 
time of the accident driving the car for purposes 
of his own.—Markle v. Perot., Pa., 116 Atl. 542. 





4.——Negligence.—That a motor truck arrived at 
a street intersection before an approaching auto- 
mobile did not give its driver the right to proceed 
without using reasonable care, the right of driver 
who has the right of way not being exclusive but 
relative and subject to the common-law doctrine 
that the right must be so used as not to injure 
another.—Oliver v. Taylor, Wash., 205 Pac. 746. 


5.——Negligence.—Where derrick poles were being 
unloaded at 3 a. m., into a cellar excavation, with 
the truck backed to the curb, and the poles 
extended about 25 feet into the center of the street 
and were about 4 feet above the surface, with a 








beyond the end of the poles,, it could not be said, 
as a matter of law, that one driving an auto, in 
proper place and manner, into the poles was 
negligent.—Crooks v. Rust, Wash., 205 Pac. 419. 


6.—Negligence.—In an action for the death of 
plaintiff's husband in a collision on a highway 
between the sled on which he was coasting and 
defendant’s automobile, where it appeared that 
deceased steered to the left-hand side of the road 
to avoid defendant, who was approaching on the 
right-hand side, and who subsequently veered to 
ward the other side after having passed, in the 
manner required by Act June 30, 1919 (P. L. 694, 
§ 25; Pa., St. 1920, § 990), some sleds going uphill 
in the same direction, held that the circumstances 
did not show negligence on defendant’s part; he 
having used his best judgment in the emergency.— 
Post v. Richardson, Pa., 116 Atl. 531. 


7.—Railroad Crossing.—Plaintiff, who was per- 
fectly familiar with obstructions to the view at a 
highway crossing over an electric railway com- 
pany’s tracks in the country, and drove an auto- 
mobile in high gear at 10 miles an hour until 
coming into open view of the track 17 feet from 
the rail, without having the automobile under 
such .ontrol that she could stop before coming so 
near the track that the machine was struck by a 
projection on the side of a work car, held guilty 
of contributory negligence as a matter of law.— 
Spaunhorst v. United Rys. Co., Mo., 238 S. W. 821. 


8.—Negligence.—The fact that a _ bicyclist 
looked down into a bag for a paper while crossing 
an intersection of city streets, did not constitute 
negligence, where he had been keeping a proper 
lookout and had no reason to believe that an 
approaching truck would attempt to make a turn 
at the intersection.—Morris v. Standard Oil Co., 
Cal., 205 Pac. 1073. 


9. Bankraptcy—Abuse of Discretion.—Where the 
determination of the claim of the principal stock- 
holder of the bankrupt corporation involved the 
determination of the ownership of property in 
another state, which would be a long proceeding, 
the referee was justified in holding that such 
determination could not be had before the cred- 
itors’ meeting, and he did not abuse his discretion 
in allowing the claim and refusing the examina- 
tion.—In Re Hartman-Blanchard Co., U. 8. D. C., 
278 Fed. 747. 


10.——Election of Trustees.—There is no hard 
and fast rule chich renders void the election of 
trustees for a corporation by the votes of proxies 
held by an officer or the attorney for the corpora- 
tion, and where the proxies were given without 
solicitation, no charge of fraud or collusion is 
made, and the election has been confirmed by the 
action of the referee and the District Court, it 
will not be set aside by the appellate court.—In 
re Franklin Tractor Co., U. S. C. C. A., 278 Fed. 
732. 


11.——Dissipation of Property.—The estate of a 
bankrupt is in process of adminstration from the 
date of involuntary petition, the filing of which is 
a caveat and in effect an attachment, and the 
court has the plain duty to prevent the disappear- 
ance and appropriation of property, to which the 
trustee, when appointeu, will or may be entitled, 
during the period intervening between the filing 
of the petition and the adjudication.—In re Mitchell, 


red light in the center of the street about 20 feet | U. S.C. C. A., 278 Fed. 707. 
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12.——Levy.—Under. Bankruptcy Act, § 67f mak- 
ing invalid all levies against a person who is in- 
solvent, made at any time within four months 
prior to the filing of a petition in bankruptcy 
against him, a lien obtained by levy of execution 
within four months before the petition in bank- 
ruptcy is not invalid, unless at the time it was 
levied the bankrupt was insolvent.—In re Ann 
Arbor Mach. Co., U. S. D. C., 278 Fed. 749. 


13.——Trust Fund.—A claim to a portion of the 
bank deposit in the name of the bankrupt as a 
trust fund for plaintiff will not be denied, because 
of the possibility of other similar claims against 
the fund, where there is no showing there are 
such claims.—In re Smith, U. S. D. C., 278 Fed. 
844. 


14. Banks and Banking — Trust Fund. — Where 
two beneficiaries had an interest in the income 
from a trust fund which was deposited in a bank, 
the fact that the deposit was made in the name 
of one of them did not defeat the interests of the 
other.—Bruff v. Rochester Trust & Safe Deposit 
Co., N. Y., 198 N. Y. 8S. 321. 


15.——Information as to Funds.—A statement by 
defendant bank in two telegrams, one to a payee 
of a check and another to plaintiff which cashed 
the check, that it had “funds to pay the check of 
H. for $220.” sent in the code of the American 
Bankers’ Association, of which defendant and 
plaintiff were both members, and which was used 
only* to advise of the existing condition of a 
depositor’s account, was not an acceptance of the 
check or a promise to pay it.—Night & Day Bank 
v. First Nat. Bank, La., 91 So. 405. 


16.—kKnowledge of Officer.—Where an author- 
ized officer of a banking corporation, acting in its 
interests as its sole representative, procures, while 
absent from the bank, specific funds, pursuant to 
a previous arrangement, for the special purpose of 
paying notes of the maker to the bank and refund- 
ing the surplus and returns to the bank, and for 
it receives and accepts such funds, the officer’s 
knowledge of the transactions may be imputed -o 
the bank, though the funds are wrongfully de- 
posited and wrongfully checked out in the name 
of another corporation of which such officer is 
manager.—State v. American State Bank, Neb., 
187 N. W. 757, 759, 762. 769. 


17.——Jurisdiction.—Action for failure of a bank 
to pay party in violation of its agreement to be 
brought in county in which bank locat®d,—Winter 
v. Commercial Bank of New Madrid, Mo., 238 8S. 
W. 833. 


18.——Preference on Insolvency.—Under G. L. c. 
35, §§ 22, 23, and rules 16 and 17 of the superior 
court, relative to the deposit of money paid into 
court, and G. L. c. 172, § 31, relative to the receipt 
by trust companies of deposits from persons act- 
ing in a fiduciary capacity, a clerk of the court, 
depositing money paid into court in the commercial 
department of a trust company, never establishing 
a trust department under G. L. c. 172, §§ 49, 50, 54, 
and not taking security for the deposit, had no 
right of preference on the trust company’s insol- 
vency.—Campbell v. Allen, Mass., 135 N. E. 139. 


19. Bills and Notes.—Certificate of Deposit.—A 
certificate of deposit issued by a bank payable to 
the order of the depositor in current funds on the 
return of the certificate properly indorsed, six 
months after date with interest at 4 per cent. per 
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annum, is a -negotiable instrument.—Gypsum Val- 
ley Nat. Bank y. Dillenbeck, Kan., 205 Pac. 1022. 


20.—Consideration.—A note is not necessarily 


without any consideration because no benefit flows 


to the maker thereof.—Blalock v. Barrett, 
111 S. E. 697. 


21.——Presentation.—Drawer of check discharged 
by indorsee’s failure to present it promptly with 
proper indorsement before drawers failure.—In- 
tegrity Trust Co. v. Lehigh Ave. Business Men’s 
Building & Loan Ass’n, Pa., 116 Atl. 539. 


22.—*“General Transportation.’’—Proof that an 
interurban electric railway carried some parcels, 
designated by the Commission as freight, in less. 
than carload lots, but the receipts from which did 
not exceed 5 per cent. of its gross earnings, and 
the service was more nearly like that which is 
called express than freight traffic, does not show 
that the railroad was engaged in general transpor- 
tation of freight, in addition to its passenger and 
express business.—Village of Hubbard, Ohio v.- 
United States, U. S. D. C., 278 Fed. 754. 


Ga., 


23. Constitutional Law — Diversion of Gift. — 
Hurd’s Rev. St. 1921, c. 144, § la, authorizing don- 
ors or heirs of deceased donors of property given 
to establish and maintain educational institutions 
incorporated at such donors’ request to bring suit 
to dissolve the corporation and recover the property 
given if diverted from the designated purpose, is 
unconstitutional, as discriminating against other 
original donors than those at whose request the 
corporation was organized and donors for the 
purpose of maintaining institutions already organ- 
ized.—People v. Greer College, Ill., 135 N. E. 80. 


24. Contracts—Impairment of Credit.—The mere 
fact that the credit of a party to a building con- 
tract (to whom by the terms of the contract labor 
and materials are to be furnished) has become 
impaired, so that he is no longer a good credit 
risk, and that he has failed to meet other indepen- 
dent obligations, does not relieve the other party 
from performance, and is no defense to an action 
for breach of such contract, for it does not appear 
therefrom that he cannot and will not perform 
his part when his time for performance comes.— 
Keppelon v. W. M. Ritter Flooring Corporation, 
N. J., 116 Atl. 491. 


25. Corporations—Foreign Corporation.—That a 
foreign corporation may have done business in 
Alaska without having complied with the statutory 
requirements therefor does not affect its rights 
to maintain an action in the courts of the territory 
after it has ceased doing such business.—Ross- 
Higgins Co. v. Protzman, U. 8S. C. C. A., 278 
Fed. 699. 


26.——Subscription of Stock.—Where the capital 
stock of a corporation is fixed, it is implied in 
every contract of subscription as a condition pre- 
ecedent to liability thereunder, in the absence of a 
statute, or of anything in the contract showing a 
contrary intention, that all the capital stock must 


be subscribed.—Huxtable v. Shumate, Ind., 134 
N. E. 896. 
27. Covenants — Building Restrictions. — Where 


the restriction of a deed provided that ‘no build- 
ing or part of a building, or other obstruction shall 
ever at any time hereafter’ be erected north of 
a certain line of a lot, the erection of temporary 
building structures which might remain a year or 
more held a violation.—Brock v. Atlantic Refining 
Co., Pa., 116 Atl. 552 
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28.——Substantial Compliance.—Where a deed ex- 
ecuted in 1849 in consideration of the grantee’s 
erection of a cotton factory on the premises con- 
veyed required an area 195 feet in width, extending 
from the front of the main factory building to the 
street, to be left open for a public promenade, 
observance of the convenant for more than 69 
years held a substantial compliance, and the cot- 
ton mill no longer restricted to its original site, 
in view of the growth of the country, change in 
commercial conditions, and increase of industrial 
and manufacturing enterprises during such time.— 
American Cannel Coal Co., v. Indiana Cotton 
Mills, Ind., 134 N. E. 891. 


29. Damages—Breach of Contract.—Where de- 
fendant prevented plaintiff from completing its 
contract to manufacture tire tubes for defendant, 
the profits which plaintiff would have made if 
permitted to complete its contract can be recovered 
under the rule allowing as damages for breach 
either such damages as may fairly and substantially 
be considered as arising according to the usual 
course of things from the breach, or such as may 
reasonably be supposed to have been in contempla- 
tion of both parties at the time they made the 
contract.—Voorhees Rubber Mfg. Co. v. U. S. Com- 
pression Inner T. Co., N. J., 116 Atl. 688. 


30.—Breach of Contract.—Though the law im- 
poses duty upon one party to a contract to mitigate 
the damages caused him by a breach thereof by 
the other, if he can do so without unreasonable 
effort or expense, his recovery cannot be limited by 
his failure to do so, if he omited such duty 
in reliance upon promises of the defaulting party 
to make good his delinquencies and relieve from 
their consequences.—Taylor v. Sturm Lumber Co., 
W. V., 111 S. E. 481. 


31. False Pretense — Joint Note.— Where two 
partners jointly indebted to a bank requested the 
cancellation of their joint note because of the sale 
by one partner of his interest to the other, their 
statement to the bank that the change in the firm 
would make no difference in the affairs of the 
firm merely expressed the existing condition of the 
firm, and was not a promise concerning future 
action.—People v. Bianchi, Cal., 205 Pac. 884. 


32. Fraud— Use of Terms. — Plaintiff charging 
fraud, and claiming his hogs were killed or made 
sick by powder bought for them from defendants. 
may show like effect thereof on the stomachs of 
hogs of others under like conditions and circum- 
stances.—Economy Hog & Cattle Powder Co. v. 
Compton, Ind., 185 N. E. 1. 


33. Fradulent Conveyances—Bulk Sales.—In the 
expression in Bulk Sales Law “shall be void as 
against creditors,’”’ the word ‘‘void’’ means void- 
able, and that at the demand of the creditors the 
sale would be rendered invalid, but not for any 
other reason void or voidable; hence a purchaser 
of a stock of goods cannot invoke any of the pro- 
visions of the Bulk Sales Law to protect or shield 
him from his obligations to perform.—Freedman & 
Mellinger v. Maier, Tex., 238 S. W. 1013. 


34. Insurance — Credit Policy.—Credit insurance 
premium held based on “gross’’ sales, and not 
those only which were insured.—London Guarantee 
& Accident Co. v. Jacobson, Mass., 135 N. E. 122. 


35.——False Representations.—An untrue repre- 
sentation made by the insured in his application, 
where the question eliciting such statement calls 
for matters of opinion, judgment, or belief, will 
not avoid a policy issued thereon, unless it is shown 
that the misrepresentation was knowingly made with 
intent to deceive.—Muhlback v. Illinois Bankers’ 
Life Ass'n., Neb., 187 N. W. 787. 


36.——Increased Assessment.—The refusal of a 
policy holder to pay an increased assessment on 
his policy does not forfeit his policy where the 
company had no authority to increase the assess- 
ment.—Lee v. Missouri State Life Ins. Co., Mo., 
238 S, W. 858. 


37.——Statements in Application.—Where the 
benefit certificate, the application for membership, 
and the constitution and by-laws of the society 
constituted the contract of insurance, and the 
application declared the statements of the appli- 
eant to be warranties, statements as to his family 
history and previous health record related not to 





fact, and were warranties.—Hancock v. National 
ae of the K. and L. of Security, Ill., 135 N. 


38.——War Risk.—In view of the known purpose 
of Germany to destroy ships, regardless of the 
nature of the cargo, the character of the cargo 
carried by a vessel under convoy, whether mu- 
nitions, contraband or noncontraband, is, imma- 
terial in determinating whether the loss of the 
vessel was due to a war risk.—Queen Ins. Co. v. 
ag Rutgers Fire Ins. Co., U. S. D. C., 278 


39. eg ay Liquors — Jamaica Ginger. — 
Regulation No. 60 of the Treasury Department, 
Bureau of Internal Revenue, regulating the quant- 
ities of Jamaica ginger that may be sold by a 
retail druggist, held not to constitute a lawful 
jurstification of a licensed pharmacist’s possession 
of 48 gallons of tincture of Jamaica ginger con- 
taining more than 90 per cent. alcohol measured 
by volume.—Williams v. State, Okla., 205 Pac. 515. 


40.—Possession of Apparatus.—Where any 
apparatus used to make whiskey, or any part of 
such apparatus, is found in a person’s possession 
or control upon his premisses, he may lawfully be 
convicted of knowingly having upon his premises 
an apparatus for the maunfacturing and distilling 
of whiskey; and in the instant case the court did 
not ws so charging.—Brown v. State, Ga., 111 
S. E. . 


41.——-Search and Seizure.—The constitutional 
guaranty against ‘unreasonable seizures and 
searches’’ in purpose and effect forbids the Legis- 
lature to enact laws that authorize unreasonable 
searches and seizures by officers purporting to act 
under laws that authorize reasonable seizures and 
searches.—Haile v. Gardner, Fila., 91 So. 376. 


42. Master and Servant—Assumption of Risk.— 
While, as a general rule, if two ways are presented 
to an employee for the performance of his duties, 
one a safe way, the other dangerous, and he 
chooses the dangerous way, he thereby assumes 
the risk of the latter, yet if he has been directed 
by his employer to perform his duties in the dan- 
gerous way, the master becomes liable for the 
injuries sustained by the servant due to any 
extraordinary or unusual dangers unknown to him 
and to which he is subjected in the performance 
of his duties in the dangerous way.—Mott v. 
Davis, W. Va., 111 S. E. 603. 


43.—~—Interstate Commerce.—A _ telegraph and 
telephone company engaged in both intrastate and 
interstate commerce to such an extent that it was 
not possible to render clearly separable and dis- 
tinguishable its pay roll of workmen engaged in 
each of such classes of work is not within the 
Industrial Insurance Law under Laws 1919, p, 136, 
§ 3.—Plastino y. City of Seattle, Wash., 205 Pac. 
404. ‘ 


44.——Res Ipsa Loquitur.—The res ipsa loquitur 
doctrine may be applied in an action against 
employer for injuries to employee.—Rocha v. 
Payne, Neb., 187 N. W. 804. 


45.——Scope of Employment.—lIf delivery truck 
driver, with the knowledge and consent of employ- 
ers, used truck for the purpose of going home to 
dinner and made deliveries while on such trips. 
without having fixed hours of employment, so that 
a contract could be implied from the conduct of 
the parties requiri driver to use truck to pro- 
mote employers’ business while making such trips, 
the employers would be Hable for driver’s negli- 
genes om such trip.—Tuttle v. Dodge, N. H., ll 
Atl. § 


46. Mines and Minerals—Deficiency in Acreage.— 
The rule as to recovery by purchaser for deficiency 
in acreage is the same with respect to the sale of 
coal or oil lands as to sales of agricultural lands, 
since acre is as important an element in the value of 
such mineral lands as it is in the sale of agricul- 
tare lands.—Caudill v. Bernheim, Ky., 238 S. W. 
1041. 


47. Municipal Corporations—Accomodation In- 
dorsement.—Street contractor, who made no effort 
to enforce tax warrants against the abutting 
property. but allowed the statute of limitations to 
run against the tax warrants, could not recover 
against the city for the cost of the improvements 


matters of opinion or judgment but to matters of | made, since the city is not Mable to contractor for 
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cost of improvements until the tax warrant has 
been declared invalid by a court of competent 
jurisdiction in a proper proceeding.—Knepfle’s Ex’x 
v. Town of Southgate, Ky., 238 S. W. 1051. 


48.—Water Rates.—Where Laws 1885, c. 422, 
auchorizing wacer corporations to supply the 
authorities or inhabitants of a village ‘‘at reason- 
able rates and cost to all consumers who may use 
the same,’’ was in effect at time of incorporation 
of a water company, it entered by implication into 
a contractual relation between the parties, and 
formed a part of its obligation, and where a 30- 
year contract was entered into to furnish water 
at a certain rate, and changes in costs occured 
which rendered it impossible to. supply water at 
that rate, the Legislature could modify the con- 
tract for the public welfare.—Waterloo Water Co. 
v. Village of Waterloo, N. Y., 193 N. Y. S. 360. 


49. Negligence—Licensee.—A child 12 years old, 
but with the mentality of a child of 7, who was 
playing with other children on a raft on a pool 
of water in the former basement of a building on 
lands acquired for the state Barge Canal when he 
was drowned, was not on the lands at the in- 
vitation of the state,either express or implied. 
though children of the neighborhood were accus- 
tomed to play on such land, but was at most a 
mere licensee, to whom the state owed no duty, 
except to refrain from inflicting on him an inten- 
tional or wanton injury.—Fiorelli v. State, N. Y. 
193 N. Y. 8S. 391. 


50. Oil and Gas—Reservation.—It is the settled 
jurisprudence of this state that oil and gas in 
place are not subject to absolute ownership as 
specified things apart from the soil of which they 
form part; and a grant or reservation of such oil 
and gs carries only the right to extract such 
minerals from the soil.—Frost-Johnson Lumber Co. 
v. Salling’s Heirs, La., 91 So.° 207. 


51. Railroads — Contributory Negligence. — In 
action for death of occupant of automobile struck 
by train at crossing, the action of the court in 
submitting affirmatively in separate paragraphs of 
the charge the various grounds of negligence re- 
lied upon, without alluding to the defense of con- 
tributory negligence in such paragraphs, held not 
error, where the defense of contributory negligence 
was properly submitted in a subsequent and sepa- 
rate paragraph of the charge.—Pearson v. Texas 

O. Ry. Co.,Tex., 238 S. W. 1108. 


52.——Unlawful Speed.—lIt cannot justly or fairly 
be said that a railroad company could not reason- 
ably have contemplated that the running of a train 
through a town at an unlawful and, considering 
the ordinary conditions of human activities in a 
twen. at an excessive rate of speed, would not 
probably result in a fatal injury to a pedestrian 
crossing a street over which the railroad track 
passes.—Director General of Railroads v. Into, 
Fila., 91 So. 269. 


53. Receivers—Jurisdiction.—A chancery receiver 
has no extra territorial jurisdiction or power of 
action, and therefore cannot bring suit in a foreign 
state or jurisdiction. Nor can a statutory receiver 
institute suit in a foreign state, unless the statute 
und whici: he is appointed vests in him title to 
the property of the insolvent corporation which 
he represents.—Oliver v. Bullock, Ga., 111 S. E. 680. 


54. Sales — Failure of Consideration.—Where a 
note is given in consideration of the promise of 
the payee to deliver an article, the breaking of 
that promise is a defense to an action on the note 
which is commonly and intelligibly referred to as 
a failure of consideration, whether or not that term 
> rg accurate.—Karl vy. Maloney, Kan., 205 

ac. 


55.——Misrepresentations.—Misrepresentations by 
a seller that the goods sold could be used in the 
manufacture of food products without violating 
the laws of other states, or of forgein countries. 
are misrepresentations as to facts, which if fraudu- 
lently made and relied on by buyer, would give 
him a right of action, so that it was error to 
sustain a demurrer to a defense alleging mis- 
representations as to the law, not only the state 
of New York and that of the United States, but 
also as to the law of foreign states and countries.— 
N. Y., 193 


N. Y. 8S. 872 
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Bernhan Chemical & Metal Corp. v. Ship-A-Hoy, 


56.——Representations. — A purchaser may rely 
upon representations of his vendor where the 
property is at a distance, or where for any reason 
the falsity of the representation is not readily 
ee v. Nothaff, Okla., 205 Pac. 


57. Search and Seizure—Fourth Amendment.— 
Const. U. S. Amend. 4, relating to searches and 
seizures, only applies to the federal government 
_ its agencies.—People v. Mayen, Cal., 205 Pac. 


58. Street Railroads—Encroachment.—It is not 
necessary, in order that a street railway company 
question the authority of another street railway 
company to construct tracks upon streets of a 
city, so as to handle business which the first 
company is lawfully carrying on, that the first 
company should have an exclusive franchise, bu: 
where it has a lawful right to carry on a street 
railway business, its right is exclusive as against 
any person or company which attempts to operate 
in competition with it upon streets where the 
second company has no legal authority to go.— 


Lincoln Traction Co. v. Ormaha, L. & B. Ry. Co., 
Neb., 187 N. W. 790. 
59. Taxation—Lodges.—Lodges and orders of 


Free and Accepted Masons are charitable and 
benevolent bodies, and their property, when used 
solely for charitable and benevolent purposes and 
not held or leased out for profit, is by the laws of 
this state exempt from taxation, and if erroneously 
assessed, such assessment may be avoided by the 
aggrieved order or corporation holding such proper- 
ty, by the proceedings ot; by ee —In re 
Masonic Temple Soc., W. Va., 111 S. E. 637. 


60. Workmen’s Compensation—Course of Em- 
ployment. —Where an employee in a bicycle repair 
shop in the course of his employment accidentally 
spilled gasoline on his trousers, and a customer 
struck a match and thrust the flame towards the 
employee, igniting the gasoline, causing injuries 
of which the employee died, held, that the spilling 
of the gasoline and the folly af the customer were 
both incidental to employment, and the cause of 
death was through an accident arising out of 
employment, within the Workmen’s i. eee 
Law.—Frear v. Ells, N. Y., 193 N. Y. S. 324 


61.—Independent Contractor.—Evidence held 
insufficent to show that a negligent employee haul- 
ing pipe was an independent contractor in that 
there was no testimony as to whether he was to 
be paid by stated wages or by the job, or whether 
er not he was under the control of the defendant 
as to the means used in transporting the pipe.— 
Prairie Oil & Gas Co. v. Wright, Tex., 238 S. W. 
974. 


6° I.oss of Eve.—Where a workman lost the 
sight of an eye by injury in course of employment, 
and four days later returned to his work at full 
wages, but the injury decreased his capacity to 
earn higher wages at a trade in which he had 
worked for another employer for a part of time 
hefore the accide ‘, tre injury was not covered by 
Workmen’s Compensation Act, § 6(2), fixing com- 
nensation for partial incapacity to earn “in the 
same employment or otherwise.” even if not 
excluded, as it was by section 3 excluding dis- 
ability for less than two weeks.—Abbott v. Con- 
cord Ice Co., N. H., 116 Atl. 751. 


63.——Limitations.—Where an employee injured 
when a claim under the Workmen’s Compensation 
Act had to be filed within six months filed claim 
16 months after returning to work, he cannot 
recover, though the time for filing claim had been 
extended to 18 months by the amended law of 
1919, which went into force 15 months after he 
returned to work, since the new act could not 
anply to revive a claim extinguished prior to its 
enactment.—Carterville & Big Muddy Coal Co. v. 
Industrial Commission, I1l., 13! . BE. 24. 


64.——Permanent Disfigurement.—Section 6, art. 
2, c. 246, Sess. Laws 1915, as amended by section 
9, c. 14 ‘Sess. Laws 1919, constructed, and held to 
authorize the State Industrial Commission to award 
on injured employee compensation for permanent 
disfigurement of the face, although such injured 
employee had been awarded compensation for Ioss 
¥ a Coal Co. v. Carter, Okla., 205 
‘ac. : 
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